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26th March 2004 

Dear Minister

Bribery allegations at Nigeria LNG, Bonny Island, Nigeria

We are writing to you, as Minister responsible for the ECGD, as well as to Ex-Im, SACE and Gerling-NCM, to express our concern about the recent allegations of bribery by the TSKJ (Technip – France; Snamprogetti – Italy; KBR – US; and JGC - Japan) consortium in relation to contracts on the Nigeria LNG plant at Bonny Island in Nigeria, and to enquire what action Export Credit Agencies are taking in relation to these allegations. 

We believe that the allegations are a test case of Export Credit Agencies’ willingness to fulfil their commitments under the OECD Action Statement on Bribery and Officially Supported Export Credits of December 2000. They are also a test of how Export Credit Agencies’ anti-corruption procedures are working in practice. It is likely, for instance, that all of the companies in receipt of export credit backing on this project signed a ‘no-bribery’ warranty with their respective Export Credit Agencies. This case raises serious questions about how effective such warranties might be. 

Additionally, under the Action Statement members specifically agreed to refuse credit, cover or other support where there is ‘sufficient evidence’ of bribery, and to “take appropriate action, such as denial of payment or indemnification, refund of sums provided and/or referral of evidence of such bribery to the appropriate national authorities”. The issue of whether ECAs are operating in accordance with the Action Statement and how they deal with specific corruption allegations is an issue of vital concern in the run up to discussions on the OECD’s “Best Practices to Deter and Combat Bribery in Officially Supported Export Credits” at the Working Party on Export Credits and Credit Guarantees.

The Allegations

As you will be aware, allegations of bribery by the TSKJ consortium, some of whose members received export credit backing, first surfaced publicly in October 2003. In that month, the public prosecutor’s office in Paris announced a formal judicial inquiry into allegations that the TSKJ consortium or members of it, paid up to $180 million in bribes to win a contract on the Nigeria LNG Plant at Bonny Island. The allegations under investigation relate to payments made between 1995 and 2002, by TSKJ, though an offshore subsidiary based in Madeira, Portugal, LNG – Serviços & Gestão de Projectos Limitada, for unspecified services to a company based in Gibraltar, Tristar. LNG – Serviços is 50% owned by MW Kellogg Ltd, a UK subsidiary ultimately controlled by Halliburton Company of the US.  Technip and Snamprogretti also have shares in LNG –Serviços. Tristar is run by a UK lawyer, Jeffrey Tesler, who was employed as a commercial consultant by the consortium on the project. According to the allegations, Tristar is suspected of having subsequently made payments into bank accounts in Switzerland and Monaco.

The French authorities are currently investigating charges of corruption of foreign public officials, abuse of funds, complicity and receiving misappropriated monies in relation to these payments. US investigators at both the Department of Justice and at the Securities and Exchange Commission have also launched an investigation under the Foreign Corrupt Practices Act.

French investigators are believed to have found evidence of payments for unspecified services between LNG Serviços and Tristar that roughly correspond to each contract awarded to TSKJ in connection with the NLNG Plant. These include a payment of $51 million to Tristar in December 2001, two months after TSKJ was awarded the preliminary letter of intent for the contract on NLNG Plus (trains 4&5), and a payment of $23 million to Tristar in June 2002, 3 months after TSKJ signed the contract for NLNG Plus. It thus appears that the investigations into allegations of bribery may well include the contract for NLNG Plus, a contract backed by Ex-Im in the US, the ECGD in the UK, SACE in Italy, and Gerling-NCM in Holland. This means that direct and decisive action is required of the Export Credit Agencies involved. 

It is clear that this case raises issues of whether the ECAs who backed this project undertook adequate due diligence with regard to corruption. We note that export credit support for the contract was finalised in December 2002. This was two months after a Paris prosecutor is understood to have opened an investigation into the alleged bribes, in October 2002. 

In addition, there are question marks over the procurement procedures relating to the contracts awarded to TSKJ. Neither the first expansion of Nigeria LNG at Bonny Island in March 1999, nor the Nigeria LNG Plus project (trains 4&5) were subject to competitive tender. Furthermore, it appears that in April 2001 TSKJ was awarded the “project specification contract” to provide documentation that would form the basis for the awarding of the full Engineering, Procurement and Construction (EPC) contract for Nigeria LNG Plus. Then in October 2001, TSKJ was awarded a preliminary letter of intent for the EPC contract for trains 4&5. This appears to be inconsistent with, if not in contravention of, normal procurement procedures.

Given that the original contract for this project was awarded under a military dictatorship which was renowned for corrupt practices, and that there was no open tender for the contract on NLNG Plus, Export Credit Agencies should have taken extra precautionary measures in their due diligence for the project. It appears however that this did not happen.

We are therefore writing to request answers to the following questions:

1. Did ECGD cover agency commission on this project? If so, did it ask for details of agent, place of payment, and did it conduct thorough due diligence of the agent?

2. What due diligence measures did ECGD undertake with regard to corruption before giving support to this project?

3. On what date did ECGD first become aware of the allegations themselves and from what source?

4. Was ECGD aware of investigations by the Paris prosecutor in October 2002? On what date did ECGD first become aware of these investigations?

5. Has ECGD forwarded any suspicions of corruption that it had while conducting due diligence relating to this project to national law enforcement agencies, and if so, on what date?

6. Has ECGD forwarded the specific allegations of bribery outlined in various media reports to national law enforcement agencies, and if so, on what date?

7. What measures have ECGD taken to satisfy itself that the contract covered by export credit insurance or guarantee was not tainted by corruption after the allegations emerged?

8. Has ECGD approached the TSKJ consortium, and in particular MW Kellogg, to request a) further details of the allegations and b) any relevant documentation (agency agreement, details of payments, accounting and banking records, internal records)? 

9. Has ECGD been approached for a request under Mutual Legal Assistance agreements by law enforcement authorities in either the US, France, Nigeria or Switzerland for further information, and has it supplied information to any of these authorities?

10. Has ECGD been approached by its national law enforcement agencies for requests for assistance and has it supplied information to these agencies?

11. Has ECGD suspended the guarantee or disrupted loan disbursement to any member of the TSKJ consortium as a result of the investigations underway into the allegations of bribery?

12. Has ECGD taken any other action in relation to the investigations underway into the allegations?

13. What action does ECGD intend to take should TSKJ or a member of the consortium be found guilty of bribery?

14. Will ECGD refuse further cover to a member of the TSKJ consortium if it or one of the consortium’s members is found guilty of bribery? 

15. Has ECGD been approached by MW Kellogg or Kellogg, Brown and Root for further support either in relation to train 6 on the NLNG project or any other project since the allegations emerged? If so, what action has the ECGD taken with regard to any new application? 

16. Will ECGD commit to holding back any further support for the NLNG plant at Bonny Island until the investigations in France and the US have been concluded?

We look forward to your response to our questions. We would appreciate a response by 15th April 2003.

Yours sincerely

Susan Hawley

The Corner House

UK

David Ugolor

African Network for Environmental and Economic Justice

Nigeria
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Bothends 

Holland
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Italy

Doug Norlen

Pacific Environment Centre

US

