(Translation by Proyecto Gato)

Mr. R. CHARLIER
Director - general
Hoornstraat 43
1040 Brussels

Ms. C. VANSTRAELEN

Secretariat 

Hoornstraat 43

1040 Brussels      

15 April 2004

Dear Mr. Charlier,

Proyecto Gato vzw is raising a complaint against Tractebel for breaching the OECD Guidelines for Multinational Enterprises with respect to the Houay Ho dam reservoir in Laos. Tractebel is not adhering to Chapter 2, §1; chapter 2, §2, chapter 3, §1 and chapter 5, §1 c of the Guidlines.

The complaint relates to the consortium Houay Ho Power Limited – Electricité du Laos, of which Tractebel is part. The specific areas of concern are: 

· Failure to respect the human rights of those affected, in particular the land -, food – and watersupplies, shelter, heath and education

· failed to operate in a manner contributing to the wider goals of sustainable development

We ask Tractebel to solve the problems relating the land -, food – and watersupplies, shelter, health and education. Including the financial aspect and the implementation of the plans. We also ask Tractebel full transparency publicating the different studies.     

Applicability of the Guidelines for Multinational Enterprises to the Houay Ho Power Reservoir in Laos.

As a signatory to the Guidelines, the Belgian government has committed itself to encouraging multinational companies operating on its territory to observe the Guidelines wherever they operate. Since the operations of multinational enterprises extend throughout the world, international cooperation in this field should extend to all countries. Houay Ho is a 150 MW trans-basin diversion scheme (see appendix 1). The project diverts water from the Houay Ho stream on the eastern edge of Champassak province of southern Lao PDR and is released into the Xe Kong River. Houay Ho is being built and funded by the Korean company Daewoo Engineering & Construction; Loxley (Thailand) and the state – owned company Electricité du Laos. Construction began in November 1994 and was completed at the end of 1998. All the output is sold to the Electricity Generating Authority of Thailand under an international standard 30 years power purchase agreement, and the project was constructed under a Build-Operate-Transfer Agreement with the Government of Laos. The project considered the first privately financed joint venture BOT hydropower project in Lao PDR.

Tractebel and its Thai partner MCL acquired in 2001 an 80% controlling stake in the 150MW Houay Ho dam-reservoir hydroelectric project (60% Tractebel and 20% MCL
). The total acquisition price, for 80% of the equity and 100% of the debt, amounts to approximately USD 140 million. The remaining 20% of the equity is held by Electricite du Laos. Tractebel and MCL operate under the name of Houay Ho power Limited. Delcredere awared a political risk insurance. 

The consortium hired Electrowatt Engineering, a Swiss consulting firm, to design the dam, produce an environmental impact assessment (EIA) and supervise construction of the dam. Electrowatt’s EIA, was completed two years after dam construction started
. And failed to deal with the impact of logging or with the impact of the project on the indigenous peoples in the area. 
Around 3000 people were forcibly evicted to make way for the Houay Ho dam. In february 1999, the international NGO International Rivers Network (IRN) reported several impacts
. In their publication ‘Power Struggle. The impacts of hydro-development in Laos’,  the researchers describe impact on the etnisch community Nya Heun. The community exists out of 1200 families in 30 villages. A Houay man told the researchers: “We were told that if we moved to the resettlement site, we would be given enough land to grow crops and also receive rice for three years. But we have not received that rice and the land is not enough so we have to leave to find work or look for food elsewhere. It seems like we will not be able to survive here.”  The reseachers describe violation of their values and practices: ’The Nya Heun lives in a very bad relation with the Lyan. The Nya Heun have been resettled to an area nearby the land of the Lyan
.’ 

The Laos government forcibly evicted the J’rou to make way for the Houay Ho dam. The J’rou are the largest ethnic “Lao Theung” group on the Bolovens. Electrowatt Engineering Ldt. do not see any reason to evict the J’rou. 

In September 2001, the Houay Ho Power Company, a joint venture of subsidiaries of Tractebel Electricity and MCL, bought Daewoo and Loxley’s shares in the Houay Ho dam for $140 million. Hereby, the consortium Houay Ho Power Limited – Electricité du Laos is responsible for the implementation of the social programs (World Bank Policy OP 4.12 en ADB Involuntary Resettlement Policy). Another 700 people (500 families) had to be resettled since february 2001. Houay Ho Power Limited studied the urlier implementations of the social programs and took some initiatives
. The Asian Development Bank financed a 2001 study on the Houay Ho dam
. Electrowatt Engineering, a Swiss consulting firm, produced the study, which has been published in 2003 (see appendix 2). Electrowatt Engineers Ldt reports several shortcomes. The Electrowatt study started 7 months before the take – over by Tractebel and MCL. A 2003 study by the NGO World Rainforest Movement documents the same shortcomes. Old and new (after 2001) resettlers are undergoing severe hardship at the resettlement site due to shortages of land, food, and water. The consortium Houay Ho Power Limited – Electricité du Laos implemented the same weak social programme. Tractebel had to accept the shortcomes and had to take the proper initiatives. But Tractebel have done practical noting to improve the situation. In a conversation with Katja Damman, external communications Tractebel, Damman denied that the villagers evicted by the Houay Ho developers are facing problems. “The resettlement programme has been finalised. There are no claims and the Houay Ho Power Company keeps in contact with the local authorities to see if there are any problems.”
. The consortium had to be full aware of the problems because the commission which coordinated the resettlement existed out of 4 members of the resettled communities. The forced resettlement is not in line with the international standards. Those are the World Bank Policies OD 4.30 (june 1990)/ OP 4.12 (review OD 4.30. december 2001) and ADB Involuntary Resettlement Policy. The resettlement program is not in line with the UN Guiding Principles on Internal Displacement (Principe 3§1). 

Many endangered species inhabit the Bolaven Plateau
. One of them is Cervus eldi. There are 3 subspecies of Eld's deer (Cervus eldi) of which 2 are critically endangered and one is threatened.  Cervus eldi siamensis occurred throughout the dry dipterocarp forests of Thailand, Cambodia and Laos.  Until recently, this sub-species was only known in Lao PDR from a population of 12 individuals in Champassak province. In May and June of 2002, a joint WCS/Smithsonian team found a second population of around 30 animals in a region of Chonbuly District in Savannakhet Province. An unusually generous 50 metre-wide corridor for the transmission lines gave a bonus to the Thai logging companies responsible for clearing theforest in the reservoir area. About 70 kilometres of wide new roadways were built through previously "inaccessible and undamaged primary forest", according to Doug Cross, a consultant on an Asian Development Bank-funded project who visited the area in 1997.

Proyecto Gato vzw is raising a complaint against Tractebel for breaching the OECD Guidelines for Multinational Enterprises with respect to the Houay Ho dam reservoir in Laos. Tractebel is not adhering to Chapter 2, §1; chapter 2, §2, chapter 3, §1 and chapter 5, §1 c of the Guidlines.

The applicant is very concerned about the impact of illegal logging, hunting and colonists. Decrease of animals and plants can cause an severe impact on the whole biodiversity in the Boloven plateau. We ask for a correct implementation of chapter 3, §1; chapter 5, §1 a, b and c and chapter 5, §3 of the OECD Guidlines.
Breaches to the guidlines
Social and Economic rights

The Asian Development Bank financed a 2001 study on the Houay Ho dam
. Electrowatt Engineering, a Swiss consulting firm, produced the study. The fieldstudies started 7 months before the take – over by Tractebel and MCL. A 2003 study by the NGO World Rainforest Movement documents the same shortcomes (see below). Electrowatt Engineering therefore recommended to develop and implement a program which will bring the situation in this resettlement area into line with the requirements of modern resettlement guidelines as e.g. the ADB guidelines. Since the government does not have the funds required for carrying out such a program, other sources for funding it will have to be identified. It is estimated that an additional amount of US$ 6,000 to 7,000 per household would be required for implementing the necessary additional measures. Another 700 people (500 families) had to be resettled since february 2001. A 2003 study by the NGO World Rainforest Movement documents the same shortcomes. Old and new (after 2001) resettlers are undergoing severe hardship at the resettlement site due to shortages of land, food, and water. The forced resettlement is not in line with the international standards. Those are the World Bank Policies OD 4.30 (June 1990)/ OP 4.12 (review OD 4.30. December 2001) and ADB Involuntary Resettlement Policy. The resettlement program is not in line with the UN Guiding Principles on Internal Displacement (Principe 3§1). Tractebel had to accept the shortcomes and had to take the proper initiatives. But Tractebel have done practical noting to improve the situation. In a conversation with Katja Damman, external communications Tractebel, Damman denied that the villagers evicted by the Houay Ho developers are facing problems.

The joint venture of subsidiaries of Tractebel Electricity and MCL had to continue the implementation of the social programs. The OECD Guidelines stipulates that enterprises should take fully into account established policies in the countries in which they operate, and consider the views of other stakeholders. In this regard, enterprises should respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments. The consortium Daewoo Engineering & Construction (South - Korea) - Loxley (Thailand) - Electricité du Laos produced the resettlement program 1994 – 2001. The Electrowatt Engineerting study indicates that the resettlement program 1994 – 2001 was not finished
. The new consortium Houay Ho Power Limited – Electricitié du Laos had to complete this resettlement program. But they have done practical noting to improve the situation. In a conversation with Katja Damman, external communications Tractebel, Damman denied that the villagers evicted by the Houay Ho developers are facing problems. Another 700 people (500 families) had to be resettled since february 2001. The new consortium have to take full responsibility for the resettlement of the last 700 people. Old and new (after 2001) resettlers are undergoing severe hardship at the resettlement site due to shortages of land, food, and water. The consortium Houay Ho Power Limited – Electricité du Laos implemented the same weak social programme. Several families returned to their traditional land
. Tractebel have done practical nothing to protect the health and education standards of the affected people, to supply food - and watersupplies and shelter. Tractebel is not adhering to Chapter 2, §2 of the OECD Guidelines.   

· Food shortage

At the very end of 1994, ten villages in total, including nine Heuny communities (out of a total of 20 communities) and one J’rou village, had to been forcibly relocated
. The families have been moved to Ban Chat San
. The Resettlement Committee consists of seven persons, with adequate representation of the resettlers themselves, but no women. 

Another 700 people (500 families) had to be resettled since february 2001. The new consortium have to take full responsibility for the resettlement of the last 700 people. Old and new (after 2001) resettlers are undergoing severe hardship at the resettlement site due to shortages of land. Three hectares of land per family was promiced. However, most villagers got only one or two hectares. Much of this land is marginal, poor quality land. 

A serious problem with the relocation plan is that locals switched from shifting cultivation to fixed coffee farming. At the moment the dam was build, the international price of coffee has plummeted. At present prices, which are not expected to rise much over the next few years at least, it is not feasible for relocatees to grow coffee to sell and make enough money to buy sufficient rice to eat. Since locals do not have the funds to invest in inputs, and also have little interest or experience in growing coffee, most coffee fields have not developed well, and large numbers of seedlings have died.

The people were promised a supply of rice to get them through hard times directly after being relocated, but those promises have not been fulfilled. While it was originally expected that three years of rice would be provided for each family, it was later decided that only one year of rice would be given. However, even that amount has not been provided. 

Livestock was an important asset of the people before the resettlement. In the new area, they are facing the problem that not enough pasture land is available to graze their cattle. Mainly for this reason, at least some of the villagers still have livestock in the catchment area, e.g. along the road leading to the Xe Namnoy dam site. One additional problem are livestock diseases. No veterinary services are available, and the death of cows and buffalos (and also of minor livestock like pigs and hens) is a harsh loss.

Water is being supplied by means of ground water hand pumps, in general one pump for a group of 10 to 12 houses. Water quality is said to be rather bad, contains ‘non identified minerals’ and there is not sufficient water to cover the needs. Additional water has to be fetched from a stream about 1 km away, which is usually dry during two months in the dry season. 

Chapter 2§2 of the OECD Guidelines stipulates that enterprises should take fully into account established policies in the countries in which they operate, and consider the views of other stakeholders. In this regard, enterprises should respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments. Laos raitified on 7 december 2003 the International Covenant on Economic, Social and Cultural Rights. Article 11 of this Covenant stipulates that every one have right to adequate food. From 2001, the consortium Houay Ho Power Limited is responsible for the implementation and completion of the social programs. The new consortium have done practical nothing to improve the situation
.

· shelter

One of the main shortcomings of the resettlement is the fact that the houses had been built without kitchen facilities and without toilets. Another block with a series of houses has been built in 1998, where the resettlers moved in early in 1999; these houses are exactly of the same type as those built earlier, also without kitchen and toilet. In additional blocks the same type of house are being realised.

Lack of hygiene have serieus impact on the heath of people and the environment. Malaria is the most serious health problem in the area; since 100% of the cases are P. falciparum (the severe form of malaria affecting the brain). Diarrhoea and intestinal parasites (Ascaris, Trichuris, Taenia and hookworms) "are all frequent", but there are no quantitative data on prevalence, since no material for diagnosing is available. There is no electricity and no storage room for medicaments, and the lack of refrigeration makes keeping vaccines etc. impossible. There is a severe shortage of material and medicaments. In general, aquarate material can save lives.    

Chapter 2§2 of the OECD Guidelines stipulates that enterprises should take fully into account established policies in the countries in which they operate, and consider the views of other stakeholders. In this regard, enterprises should respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments. Laos raitified on 7 december 2003 the International Covenant on Economic, Social and Cultural Rights. Article 11 of this Covenant stipulates that every one have right to shelter. From 2001, the consortium Houay Ho Power Limited is responsible for the implementation and completion of the social programs. The new consortium have done practical nothing to improve the situation
.

· education  

There are 3 school buildings, but only one of them is equipped with furniture. There are not enough classrooms and teachers for all the children. There is virtually no school material (notebooks, pencils, books etc.) available. Several children from the resettlement area do not go to school since their families can not afford to buy the school uniforms, books etc. When children have to help farming or housekeeping, they leave class very young. The native language is also not been integrated in the curriculum of these schools.


Chapter 2§2 of the OECD Guidelines stipulates that enterprises should take fully into account established policies in the countries in which they operate, and consider the views of other stakeholders. In this regard, enterprises should respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments. Laos raitified on 7 december 2003 the International Covenant on Economic, Social and Cultural Rights. Article 13 of this Covenant stipulates that every one have right to education. Lower education expected to be free, secundary class if possible. From 2001, the consortium Houay Ho Power Limited is responsible for the implementation and completion of the social programs. The new consortium have done practical nothing to improve the situation
.

· health

A clinic has been built in the resettlement area; this serves not only the resettlement villages, but the whole area with 26 villages and a total population of about 7000. The clinic consists of 5 rooms, and there are 10 beds where patients can be kept for stationary treatment for a few days. The only piece of infrastructure worth mentioning is a microscope, which is used for malaria diagnosis. There is no electricity and no storage room for medicaments, and the lack of refrigeration makes keeping vaccines etc. impossible. In general, there is a severe shortage of material and medicaments. 


Women in the resettlement area give birth at home. Assistance by personnel form the clinic is required. There is no midwife.

A 1999 report mentions high risk on the introduction of AIDS
 because 12 women of the local Lao Theung prostitute with Houay Ho dam workers.  

Chapter 2§2 of the OECD Guidelines stipulates that enterprises should take fully into account established policies in the countries in which they operate, and consider the views of other stakeholders. In this regard, enterprises should respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments. Laos raitified on 7 december 2003 the International Covenant on Economic, Social and Cultural Rights. Article 12 of this Covenant stipulates (a) the provision for the reduction of the stillbirth-rate and of infant mortality and for the healthy development of the child; (b) The improvement of all aspects of environmental and industrial hygiene; (c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases and (d) The creation of conditions which would assure to all medical service and medical attention in the event of sickness. Malaria is the most serious health problem in the area; since 100% of the cases are P. falciparum (the severe form of malaria affecting the brain). Diarrhoea and intestinal parasites (Ascaris, Trichuris, Taenia and hookworms) "are all frequent", but there are no quantitative data on prevalence, since no material for diagnosing is available. There is no electricity and no storage room for medicaments, and the lack of refrigeration makes keeping vaccines etc. impossible. There is a severe shortage of material and medicaments. In general, aquarate material can save lives. From 2001, the consortium Houay Ho Power Limited is responsible for the implementation and completion of the social programs. The new consortium have done practical nothing to improve the situation
.
Failing to operate in a manner contributing to the wider goals of sustainable development

Houay Ho will generate about 0.9 million US$ of royalties per year. However, this revenue is more than offset by the debt service which Electricité du Laos  has to pay for the loan financing the equity share in Houay Ho. Interest alone is about US$1.3 million. The project operates at a loss for the government
. In August 1998, a financial restructuring was under negotiation but the project still operates at a loss
.

The national poverty reductionplan ‘Government's Interim Poverty Reduction Strategy Paper’  is a first step forward to step down of the status of development country in 2020. The plan puts a lot of attention to increase the standard of living of the etnic populations in the country
. Also in the province Champassak, where the poverty decreases from 43,6% to 35,6% between 1992 and 1998. The report “Lao P.D.R. I-PRSP March 2001”
 indicates that the ‘amount of livestock’ and the ‘amount of land’ are the most important indicators of someones richness. Problems with the land, lack of money to pay rice, dead of lifestock and lack of water causes poverty. One of the specific area of concern of the complaint related to the consortium Houay Ho Power Limited – Electricité du Laos, of which Tractebel is part, is failure to respect the human rights of those affected, in particular food – and watersupplies, shelter, heath and education. Tractebel is not adhering to Chapter 2, §2 of the Guidlines.

Chapter 2§1 of the OECD Guidelines stipulates that enterprises should take fully into account established policies in the countries in which they operate, and consider the views of other stakeholders. In this regard, enterprises should take due account of the need to protect the environment, public health and safety, and generally conduct their activities in a manner contributing the wider goals of sustainable development. Tractebel is not adhering to Chapter 2, §2 of the Guidelines and therefore failed to operate in a manner contributing to the wider goals of sustainable development. 

Transparenty

Tractebel and its Thai partner MCL acquired in 2001 an 80% controlling stake in the 150MW Houay Ho dam-reservoir hydroelectric project (60% Tractebel and 20% MCL
). The total acquisition price, for 80% of the equity and 100% of the debt, amounts to approximately USD 140 million. The remaining 20% of the equity is held by Electricite du Laos. Tractebel and MCL operate under the name of Houay Ho power Limited. Delcredere awared a political risk insurance. This is the only relevant information we can find about the activity, structure, financial situation and performance since the take – over in 2001. Environmental and social studies are not public. Have been made any study?  We’ve found on the website of Scott Wilson Piesold: ‘Houay Ho HEP, Lao PDR. Due diligence of technical, environmental and commercial aspects of a 150MW operating scheme for financial restructuring. (2000 to 2002).’  On 11 february 2002, more information has been asked to Scott Wilson Piesold, but the information was confidential. Not Scott Wilson Piesold but the enterprises should make the information public. Chapter 3 para 1 of the OECD Guidelines stipulates that enterprises should ensure that timely, regular, reliable and relevant information is disclosed regarding their activities, structure, financial situation and performance. This information should be disclosed for the enterprise as a whole and, where appropriate, along business lines or geographic areas. Disclosure policies of enterprises should be tailored to the nature, size and location of the enterprise, with due regard taken of costs, business confidentiality and other competitive concerns. Chapter 5 para 1c of the OECD Guidelines stipulates that enterprises should regular monitoring and verification of progress toward environmental, health, and safety objectives or targets. Tractebel breaches with its non – disclosure policy chapter 3, §1 and chapter 5, §1c of the OECD Guidlines. 

additional concerns

Champasak is one of the provinces in the Bolaven Plateau. The province Champasak have 470.000 hectare National Biodiversity Conservation Area:  

	Name
	Time
	Ha
	PROVINCE

	Phou Xiangthong
	1993
	120,000
	Champasak/Saravane

	Dong Hua Sao
	1993
	110,000
	Champasak

	Xe Pian
	1993
	240,000
	Attapeu/Champasak


As part of the dam deal, Daewoo agreed to build a new road over the Bolovens to the provincial town of Attapeu, which is situated southeast of the dam-site along the edge of the Sekong River. Cutting through dense forest, the Koreans’ first plan for the road ended, before reaching its prescribed destination, at the edge of a 200 metre cliff. Despite bulldozing a large area of forest down along the edge of the steep mountain, and causing a number of landslides and considerable damage to the fragile escarpment below, the road builders eventually came to the conclusion that it was not possible for them to go any further. So they abandoned the first road and followed a different route down the valley of the Xe Nam Noi River. While that road has since been completed, both roads, along with other project-related access roads, have caused a large amount of damage to the Plateau, its forests and its wildlife populations.

With the Houay Ho dam under construction, two Thai logging companies have rushed into the area to take the valuable timber out of the pristine forests in the dam’s reservoir area before its doors are closed and over 32  km2 of Heuny land go underwater. 

Apart from working in the reservoir area, the logging companies have cut out the paths for 10s of kms of new all weather roads that have been built to provide the dam-builders with easy access to previously remote areas. In the midst of the confusion, Thai loggers have also taken the opportunity to take large trees out of adjacent areas not officially prescribed for timber extraction by the Lao government.

To make matters worse, the Korean road crews disrespectfully bulldozed over a number of sacred J’rou burial houses, destroying many of these culturally important sites.

New roads in dense forest open ways to illegal logging. The applicants are concerned about illegal logging, illegal hunting and colonists. Decrease of animals and plants can cause severe impact on the whole biodiversity in the Boloven plateau. Chapter 3 para 1 and chapter 5 para 1 a, b and c stipulates that enterprises should take due account of the need to protect the environment, public health and safety, and generally to conduct their activities in a manner contributing to the wider goal of sustainable development. In particular, enterprises should establish and maintain a system of environmental management appropriate to the enterprise, including regular monitoring and verification of progress toward environmental, health, and safety objectives or targets. We ask a more transparent system, by which interested people can monitor the condition of the natural habitats. This can be done by publicating the different environemntal studies.  
conclusion

Because affected people have lost their hope, because the situation become worse and worse, strongly urge that this submission receive immediate attention. We ask Tractebel to solve the problems relating land -, food – and watersupplies, shelter, health and education. Including the financial aspect and the implementation of the plans. We also ask Tractebel full transparency. 
Procedural Guidance on Implementation in Specific Instances requires the National Contact Points to make an initial assessment of whether the issues raised merit further examination and respond to the party or parties raising them in an efficient and timely manner.  Please address this correspondence to Jan Cappelle, Vredelaan 23, 8820 Torhout – jan_cappelle@proyectogato.be.   

Sincerely,

Proyecto Gato vzw
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