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One Year On: Memorandum on the State of the Baku-Tbilisi-Ceyhan Oil Pipeline Since Public Funding
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, April 2005
It is now more than a year since the International Finance Corporation (IFC), the European Bank for Reconstruction and Development (EBRD), national export credit agencies and 15 commercial banks signed loan agreements to provide financing for BP’s Baku-Tbilisi-Ceyhan (BTC) oil pipeline. The BTC project was controversial prior to funding, when a wide range of NGOs expressed concern over the pipeline’s likely impacts on human rights, democratic development and the regional environment. The Baku-Ceyhan Campaign pointed out the extent of the project’s failure, even at the design stage, to comply with international standards: its review of the Environmental Impact Assessment for the Turkish sector of BTC found 173 violations of World Bank standards and EU law.

Nonetheless, financial institutions provided extensive support for the BTC project, leading to questions as to whether they had carried out sufficient due diligence. Subsequent events have substantiated rather than assuaged these concerns. If the BTC project was controversial a year ago, it is more so after the events of 2004, including:

· A UK parliamentary inquiry into widely documented problems of pipeline safety, including allegations of falsified test results and failure to report warnings over corrosion, and into ongoing human rights concerns; 

· The withdrawal of one of the project’s private backers, Banca Intesa, citing serious failures of due diligence by project funders;

· The taking of BTC-related cases to both the European Court of Justice (ECJ) and the European Court of Human Rights (ECtHR);

· Whistleblower revelations in the media that the BTC pipeline is an “environmental timebomb” due to shoddy workmanship and cost-cutting;

· Evidence that many of the problems in the region predicted by NGOs have come to pass, including repression of democracy, alleged torture or ill-treatment of local human rights defenders, unlawful expropriation of land and major environmental damage.

After years of engaging with BP and financial institutions in good faith, we find that many of the promises made to local people and NGOs that the BTC pipeline would be beneficial, accountable and built to “the highest international standards” have been broken. We believe that the institutions that have financed the project have an obligation to rectify these very serious failures and have compiled this memo to serve as a baseline for future action.

1. Pipeline Safety 

In February 2004 the Sunday Times revealed that both the procurement process and the efficacy of a pipeline coating used in Azerbaijan and Georgia were highly suspect. The coating is crucial in protecting the pipeline from corrosion and resulting spills and ruptures. BP’s own consultant, Derek Mortimore, had warned BP that the chemistry of the liquid epoxy coating chosen to seal the pipeline joints, SPC 2888, would prevent it from adhering properly to the polyethylene (PE) exterior of the pipeline. As a result, the coating would fail, allowing the ingress of water, large-scale corrosion and perhaps even stress-based explosions. This was despite repeated reassurances to the host countries that leakage would be “virtually impossible.” A second problem is that in cold weather the coating cracks, again allowing in water. Mortimore told BP that if it used the coating, it would be “completely out on a limb” and open to “astronomical” repair costs and “open-ended” compensation cases.
 

Although Mortimore lost his job and his reputation was smeared, his fears were validated in November 2003, when BP secretly suspended construction work on the Azeri and Georgian sectors of the project for ten weeks after cracking was discovered in the coating. BP later admitted that more than a quarter of the Georgian joints were cracked.
 The company claims to have rectified the cracking with heat treatment; however, experience in other pipelines reveals that this solution does not work. Moreover, there remains the fundamental incompatibility between the coating and PE-coated pipe—SPC 2888 simply cannot be made to adhere to polyethylene for the lifetime of the project, and will inevitably peel away from the exterior.
 

At the time, BP failed to disclose Mortimore’s warnings to the financial institutions which were in the process of deciding whether to fund the pipeline. The financiers’ claim that BP was under no obligation to make such a disclosure lacks credibility, particularly given the material impact that the coating’s failure has had on the project. A report by independent consultants Parsons Energy and Chemicals, which BP claimed would validate SPC 2888, in fact notes that “these coatings are not fully compatible with the polyethylene outer jacket”. Disturbingly, it also says of the material used on the Turkish sector, “Currently, there are 4 reported catastrophic failures of this coating system on large diameter pipelines.”
 Despite the potential severity of the safety problems, BP is now revealed to have restricted the extent of testing that would uncover flaws, out of “a desire to reduce repair frequency”.

Serious questions also remain over the procurement process for the coating. BP’s materials manager chose SPC 2888 before seven of eight selection tests were undertaken, and nominated no alternative; field tests were done only after application had begun. In the only study performed before the contract was awarded, SPC 2888 was found to perform “poorly” in key tests, yet was listed as coming top in the study. When the tests were repeated at the behest of a competitor, SPC 2888 failed outright, leading the competitor to accuse BP of “slanting” the results of the study and forcing BP to carry out an internal corruption investigation. BP refuses to release the report of the investigation, although it claims that it clears all parties.

During testimony before the parliamentary Trade and Industry Committee on November 16 2004, senior ECGD officials admitted for the first time that the coating system had no track record, contradicting assurances given to MPs by former ECGD Minister Mike O’Brien in June 2004 and by the International Finance Corporation.
 ECGD also claimed, again contradicting repeated statements by BP and financial institutions, that, “Expecting the BTC pipeline to operate safely without interventions for its forty year life span would be remarkably optimistic.” Industry experts dispute this. As one has responded: “What would be remarkable was if they have to intervene during its working life. We are engineers, not soothsayers. Pipelines are designed on proven evidence to work. But in the case of BTC it has an in-built flaw and will eventually fail.”

2. The Withdrawal of Banca Intesa and Lack of Due Diligence by Financial Institutions


In December 2004, one of BTC’s private backers, Banca Intesa, confirmed that it is seeking to withdraw from the BTC project as a direct result of safety and reputational concerns. The bank offloaded one-third of its $60 million stake at a loss, and is finding it difficult to secure takers for the remainder.
 According to Michael Gillard, “The Italian bank had only agreed to invest because of the involvement of the World Bank,” assuming that extensive due diligence by the IFC and other financial institutions would have picked up safety and other risks. Instead, severe failures of that due diligence reportedly left Banca Intesa “very disturbed” and “staggered”.


The manifest failures of due diligence by the IFC, ECGD and other financial institutions and private banks are of immense concern, not only for the safety of this project but for the whole system of infrastructure funding. The financial institutions were not informed of Mortimore’s allegations by BP and did not require the company to submit all relevant reports.
 Despite BP itself admitting that the coating system was untried,
 the financial institutions required no special due diligence measures, instead misrepresenting the coating’s track record as extensive. Neither did their  monitoring regimes pick up the problems of cracking, about which they learned only through the press.
 Financial institutions also made no independent investigation of the procurement fraud allegations, but simply accepted the findings of the company’s own unreleased internal investigation.

Despite repeated requests, since the safety concerns were first raised financial institutions have refused to take any significant measures to hold BP and its contractors to account; instead, many detailed NGO critiques of the BTC project continue to go unanswered. Funders have also consistently come to the defence of BP even after serious violations of loan agreements have been documented, a pattern also demonstrated prior to funding.
 Funders continue to rely almost exclusively on BP for information and fact verification (although the company consistently fails to pass on critical information to financial institutions or even to its own independent consultants
) and refuse to meet with informed critics of the project.
 It remains unclear exactly what would be required for project funders to take a more caustic view of BP’s conduct, let alone to take tangible corrective action.
3. Human Rights Cases at the ECJ and ECHR

In January 2004, on behalf of Cemender Korkmaz, a Turkish landowner affected by the BTC project, the Corner House and the Kurdish Human Rights Project (KHRP) applied to the Court of First Instance to take the European Commission (EC) to the European Court of Justice (ECJ). The case centres on the failure of the EC to act regarding apparent breaches of Turkey’s Accession Partnership with the European Union.
 In particular, the Host Government Agreements, the legal contracts for the BTC pipeline between BP and the three host nations, move Turkey away from the acquis communitaires necessary for EU accession.


In the same month, KHRP also filed cases with the European Court of Human Rights on behalf of 38 affected villagers along the route, alleging multiple violations of the European Convention on Human Rights including Article 1 of Protocol 1 (the right to peaceful enjoyment of property), Article 8 (the right to respect for private and family life), Article 13 (the right to an effective remedy) and Article 14 (convention rights to be secured without discrimination). Human rights violations alleged by the villagers during BTC construction include the illegal use of land without payment of compensation or expropriation, underpayment for land, intimidation, lack of public consultation, involuntary resettlement and damage to land and property.

More specifically, on the ground research by non-governmental organisations has documented:

(i) Minimal or no consultation prior to BTC commencing;

(ii) Documents being circulated in English, despite villagers being Kurdish or Turkish speakers;

(iii) Failure to inform landowners and communities of the dangers of the pipeline;

(iv) Landowners being misinformed about their legal rights – for example, many were told that if they went to court they would receive no compensation or reduced compensation, or that they had no right to challenge the compensation paid;

(v) Problems obtaining legal advice and representation due to local lawyers being employed by BOTAŞ;

(vi) No negotiation on the level of compensation – despite negotiation being a requirement of the Turkish Expropriation law;

(vii) Use of Article 27, a provision which allows land to be expropriated for military purposes or in “national emergencies”, as a threat to coerce villagers into signing over their land;

(viii) Cases of landowners granting BOTAŞ power of attorney after signing blank pieces of paper;

(ix) Meetings being held in Turkish when the landowners spoke Kurdish as their first language;

(x) Cases of landowners only being told of the amount they would receive in compensation after they had signed over their land;

(xi) Cases of compensation being far less than landowners were originally promised;

(xii) Generalised failure of compensation to reflect the true value of the land expropriated and the losses incurred;

(xiii) Complaints that a significant proportion of compensation has been eaten up by travel costs to attend meetings with BOTAŞ etc;

(xiv) Cases of landowners being threatened where they refused to accept the compensation on offer;

(xv) Cases of land being entered without compensation first being agreed and paid;

(xvi) Cases of the pipeline route being altered without compensation being paid for the affected land;

(xvii) Cases of villagers not being informed that they were eligible for compensation for use of common land through the RAP fund, a special fund set up under the project’s Resettlement Action Plan (RAP); 

(xviii) Cases of villagers – particularly poorer tenants – possibly having to leave their villages in search of employment because the compensation they received was too low to allow them to continue farming;

(xix) Promises of community development programmes – such as medical centres – that never materialised;

(xx) Villagers having to pay towards community development schemes that have been implemented; and

(xxi) Concerns regarding the environmental hazards inherent in living or working on land in such close proximity to the pipeline. 

4. Continuing Social, Environmental and Human Rights Concerns

There is evidence of malfeasance and corruption in the acquisition of land all along the route. In Turkey, the use of Emergency Powers under Article 27 of the Turkish Constitution to expropriate land before compensation has been agreed, has been much more widespread than promised. The use of Article 27, except in exceptional and limited circumstances, is a clear-cut violation of IFC OD 4.30, which unequivocally states that compensation must be negotiated and paid before displacement,
 and its use represents a serious indictment of BP’s preparatory work. In its November 2002 Resettlement Action Plan (RAP), BP was emphatic that this article would only be used “when other avenues have failed”.
 Yet the CDAP notes that, “BOTAŞ used Article 27 to acquire slightly less than half of the privately owned parcels along the first 331 kilometres of right-of-way. This trend of much greater-than-anticipated reliance on Article 27 has broadly continued as the land acquisition process moves towards completion.”
 

The result for affected people is vastly greater uncertainty and inability to get payment than promised, a condition worsened by ongoing state intimidation and surveillance in the region and the limited extent to which Turkish political reforms have reached the North-East region. Villagers have also expressed concern at unpaid expropriation of land outside the 28m corridor, discrimination against minorities, failure to pay for ancillary damage and lack of land restoration.

During the Baku-Ceyhan Campaign’s most recent mission to the region in October 2004, non-governmental organisations (NGOs) found a prevailing feeling in Azerbaijan of lack of project ownership and fear of potential negative consequences from BTC, largely due to very poor public consultation.  Many villagers are unaware of the Community Investment Programmes (CIPs), while others claim to have been promised CIPs that as yet have not materialised. 

In both Azerbaijan and Georgia, very few jobs have been created for local communities currently suffering from severe unemployment, despite widespread media pledges that the project would generate plentiful work. Many local people raised concerns over exploitation and lack of insurance for workers, corruption in recruitment and the outlawing of trade unions. Partly in consequence, there have been hundreds of strikes and disruptions to construction work, notably in the Krtsanisi and Borjomi regions, including more than 80 in the first six months of construction alone.
 Corruption by officials in assigning land compensation, for both privately owned and municipal land, is an enormous worry in both countries. Concerns have also been raised regarding illegal occupation by BP of land not formally sold.

In Georgia, as well as to some extent in Azerbaijan, ancillary damage is a real and frequent concern for villagers. BTC construction works have damaged many roads, drainage and irrigation systems. In many cases no repair has been carried out. In the Borjomi region of Georgia, construction has created significant water pollution which, according to local communities, has had a negative impact on tourism. The construction work across the country also produces many complaints from villagers about dust and noise pollution, for which BTC has paid no compensation.
Violation of obligations in BTC’s environmental permit led the Georgian Government to suspend work in the Borjomi region in July. When the Ministry of the Environment wrote to BP ordering a halt to work, the company ignored the order and continued excavation. The Government forcibly stopped construction activities two weeks later. According to the Independent, the resumption of construction after a further two weeks came as a direct result of political pressure, the decision being announced immediately after an unscheduled meeting between President Saakashvili and US Secretary of Defense Donald Rumsfeld.
 Violations of law in Borjomi are particularly disturbing given the national sensitivity over risks of damage to the culturally, economically and ecologically important Borjomi National Park, the promises made by BP that leaks were virtually impossible, and the process through which the environmental permit was originally issued.

5. Revelations of Unsafe Construction by Former Pipeline Engineers

On 26 June 2004, a front-page article in the Independent called BTC an “environmental timebomb”, and documented a catalogue of engineering failures, cost-cutting mistakes and safety violations on the Turkish leg of the project, revealed by engineers who had previously worked on BTC.
 Problems included the failure of between 80 and 100% of tested welds; constant safety violations, including the use of carcinogenic materials without protection; lack of basic documentation, making work impossible to verify; effluent discharge into surrounding rivers; nepotism and the hiring of wholly unqualified staff; ignoring of earthquake risks; damage to local land and businesses; and mass failure to pay pipeline workers and local contractors. Staff that raised these problems were customarily fired. “This project is unique. It’s a complete mess-up:…everything is being done badly. No-one wants this project on their CV. It’s an embarrassment,” said one former employee.

The engineers blamed the safety problems on the contract signed between BP and the Turkish state contractor BOTAS, the Turnkey Agreement. The Agreement provides BOTAS with a relatively low sum, $1.3 billion, to complete its leg of the project; the Turkish state bears all cost overruns, and is also subject to heavy fines if the project is delayed. This has created a strong incentive for BOTAS to cut corners to save both time and money.

As a result, as the former Engineering Manager on one section of the project, Dennis Adams, puts it, “It is quite obvious that BP are not in control of the Turkish section of this pipeline." BP has tried and failed to correct BOTAS’s conduct by putting them on notice, but to no avail.
 “The biggest mistake was having BOTAS on the job…In a nutshell, they are totally unprofessional. They don’t listen either to BP or to their sub-contractors,” says another engineer. This echoes the concerns of BP’s independent monitoring body, the Caspian Development Advisory Panel (CDAP), which had, “serious questions about the political commitment by the responsible Turkish government ministries to ensure that the pipeline is constructed and operated in compliance with the environmental, health, and safety standards stipulated.”

6. Worsening Political Problems in the Region


A disturbing number of problems raised by NGOs prior to funding have since worsened, such as regional stability. In October 2003, during the IFI consultation period, the Azeri government carried out what Human Rights Watch has described as “a well-organised campaign of fraud throughout the country”, involving mass arrests, detention and torture of the political opposition,
 to ensure the first father to son dynastic transfer of power in the post-Soviet states. Financial institutions showed no concern, even when new president Ilham Aliyev indicated in his inauguration speech that Azerbaijan would use oil revenues to wage war on Armenia. In December 2004, Aliyev made his intention clear in a speech in London. “We will never put up with the occupation of our land, these territories must be liberated from occupation. Armenia will not be able to go against us.”
 

Georgia’s new president, Mikheil Saakashvili, is also making threats of war, appointing a new minister of defence to head the armed forces "until the country's territorial integrity is restored."
 Saakashvili also described the Georgian agreement for BTC as “a horrible contract, really horrible,” suggesting high-level political dissatisfaction with the project. A recent report from the Georgian Human Rights and Information Documentation Centre, entitled, “One Step Forward, Two Steps Back: Human Rights in Georgia after the ‘Rose Revolution’”, says that, “the rule of law is still being ignored and the country is best characterised by an impunity syndrome in an atmosphere of terror.”


Individual human rights defenders in the region have been monitored, detained and, in one instance, allegedly subjected to torture and ill-treatment. One prominent human rights defender and chairman of the legal political party DEHAP in Ardahan's central district in northeast Turkey, Ferhat Kaya, was detained and allegedly tortured in May 2004, called a “terrorist” and “traitor” and later charged with “assaulting and insulting police officers”. There is a strong likelihood that his treatment was connected to his efforts to gain promised compensation for people affected by the BTC pipeline, work which BP has previously encouraged local NGOs and political organisations to help them with. “I am being subjected to these kinds of practices because I have been protecting the rights of the victims whose lands are affected by the BTC pipeline… The practices against me are completely political. They are motivated systematically to intimidate and deter me,” says Mr Kaya.
 


These developments make for grim reading, not least because NGOs warned financial institutions in advance and detail of many of these risks, only to find their concerns ignored through manifest failures of due diligence. At a time when the IFC seeks to weaken the mandatory standards applicable to large-scale infrastructure projects, the Baku-Ceyhan pipeline stands as a telling illustration of the need for stronger not weaker policies, and for a credible commitment to ensuring the real implementation of those policies on the ground. The need for policy implementation  is all the more urgent given that the BTC project is over budget (current estimates now exceed $4 billion
) and behind schedule, giving even stronger incentives to BP and its contractors to cut corners and increase safety risks.


Despite the evident failure of the lenders to fulfil their monitoring function thus far, we are still strongly committed to collaborating with international funders in order to ensure that these serious problems are resolved. In particular, we urge financial institutions to address the coating issue with all possible seriousness, and reiterate in the strongest terms the urgent need for an independent audit of the pipeline to ensure that the environmental and social damage that BTC now threatens never comes to pass. We should be grateful for a response as a matter of priority. 
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