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Whilst the European Union (EU) has no 
overall investment policy, it pursues an 
investment strategy by, among other 
things, including investment provisions 
in the trade agreements it concludes 
with third countries. These provisions 
aim to liberalise investments and are 
controversial, mainly because they do 
not include environmental or social 
safeguards. 

This guide describes the players 
negotiating at the EU level and outlines 
the history of EU investment discussions. 
It shows that, while the Commission 
has been demanding more control over 
investment decisions, Member States 
have been reluctant to give it more power. 
One effect of ratifying the “Lisbon Treaty” 
would be that Foreign Direct Investments 
(FDI) would eventually be brought under 
the Commission’s mandate with the 
Parliament (EP) having slightly more 
power to monitor negotiations. 
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Introduction
Although a great deal of study has been devoted to EU trade 
agreements, to date very few non-governmental organisations 
(NGOs) have concentrated on the EU’s investment strategy. For 
example, the decision-making mechanisms it uses to negotiate 
investment provisions included in a trade agreement remain 
largely unknown. This briefing bridges this gap and provides 
an overview of the EU institutions involved in negotiating 
investment provisions. 

Section one outlines what trade and investment agreements are, 
their history and the players involved. Section two outlines how 
the EU’s investment strategy and policies push for investment 
liberalisation. Section three details the different areas of 
competence and mandates of the European Commission, the 
Parliament, the Council and the European Court of Justice. The 
last section examines what might happen in the future if the 
Lisbon Treaty is adopted.

SECTION ONE

What are trade and investment 
agreements?
1.1 Investment liberalisation and the 
explosion of trade and investment 
agreements

There has been a perceived need for an international organisation 
to regulate trade and preserve foreign direct investment (FDI)
against protection measures from host countries since the end 
of the World War II.1  However, all attempts to come up with a 
binding global agreement to assure an international minimum 
standard of treatment to protect FDI have failed (see box 1). One 
of the main reasons for this failure is opposition by developing 
countries. Since 1991, with a global agreement still unsigned, 
Bilateral Investment Treaties (BITs) and other agreements have 
proliferated.  While fewer than 400 BITs were concluded in the 30 
years from 1959 to 1989, more than 2,500 were signed between 
1991 and 20002  (see figure 1).
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Terminology
Foreign direct investment (FDI) is a type of international 
investment in which an enterprise based in one country 

(the direct investor) acquires an interest of at least 10 per cent 
in an enterprise based in another country (the host country). 
Investment may take place through the establishment of an 
entirely new firm, or via a merger or an acquisition (M&A). 
Because FDI gives investors strategic market access, developed 
countries have been pushing for investment liberalisation to 
allow them to gain access more easily. 

In basic terms, investment liberalisation calls for the reduction 
of restrictions on the entry – admission, establishment, 
ownership and control – of foreign companies.3 It consists of 
reducing government regulations and interventions such as 
taxes, promoting market supervision and building standards of 
treatment. 

Bilateral Investment Treaties (BITs) are agreements signed 
between individual states or states and regions. They protect 
investors by including guarantees for fair and equitable treatment, 
protection from expropriation and free transfer of means such as 
funds, capital and payments. Most BITs include state-to-state and 
investor-to-state dispute resolution mechanisms. They do not aim 
to regulate the admission of foreign investors, but give rights to 
investors once the investment has been made. 

Free Trade Agreements (FTAs) are trade pacts that often include 
investment provisions and aim to create a free trade area between 
the parties. A free trade area aims to eliminate tariffs, quotas and 
preferences on goods and services traded between the countries.

The General Agreement on Trade in Services (GATS) is the treaty 
of the World Trade Organisation that extended the multilateral 
trading system to the service sector. Mode 34  of the agreement is 
particularly important because it refers to the provision of services 
via the establishment of a commercial presence and therefore 
regulates foreign investment in the services sector.

Two different methods of voting can apply when an EU Member 
State ratifies an agreement. The unanimity principle means 
that all parties must agree. Concretely, even if there is a majority, 
a Member State can block a resolution. This voting rule leads 
to the adoption of the lowest common denominator among 
Member States. Under Qualified Majority Voting, each Member 
State is given a certain number of votes in the Council, weighted 
according to size and population. A single Member State cannot 
block an agreement, although the combined voting power of 
several Member States can.



Foreign investment in the services sector represents more than 
half of total volume of FDI.  In developing countries too, M&As 
are increasing, representing 42 per cent of the FDI inflows in 
2001, compared to 13 per cent in 1991.7 Significantly, FDI in 
developing countries now overshadows all other capital flows: it 
was ten times larger than overseas development assistance (ODA) 
and export credits in 2000.8 

1.3 The controversies behind investment 
liberalisation

The main, although simplified, criticism of investment liberalisation 
is that it creates more rights and powers for foreign investors – 
particularly the transnational corporations that dominate the 
global economy. Transnational corporations are such big players 
that they are closely involved with fundamental issues concerning 
control of essential national services and resources. Because 
of this, foreign investment is a much more politically sensitive 
subject than trade. Through BITs, corporations seek binding, 
enforceable rights that will serve the economic policy objectives 
of their home countries, while limiting the capacity of host 
countries to adopt investment policies that suit their development 
strategies.9 Importantly, BITs give investors enforceable rights to 
avoid host-country domestic courts and take disputes directly to 
international arbitration, often through the International Centre 
for the Settlement of Investment Disputes (ICSID). International 
arbitration is a controversial issue, notably because many of the 
disputes have been brought by corporations that have taken over 
provision of privatised services, such as water.10 

Above all, FDI has been considered by most governments to be 
the best way to promote economic and social development in 
developing countries. Despite this, academic literature finds no 
compelling evidence of a direct link between FDI and development; 
instead they conclude that many factors play a role.11
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1.2 Current trends 

It is important to underline that in the absence of a global 
agreement, thousands of individual agreements have been made. 
This means that different kinds of investment treaties – from 
bilateral to multilateral – coexist at various levels and often 
overlap. Moreover, these treaties cover not only investment 
issues, but extend to matters such as trade, services, intellectual 
property, industrial policies, labour issues, movement of 
personnel, environmental concerns and other matters.5  

Indeed, with the growing recognition of the connection between 
trade and investment, an important development has been the 
surge of investment provisions within free trade agreements 
(FTAs). In addition to containing a range of trade liberalisation 
provisions, these agreements include commitments to liberalise 
and promote investment flows between the parties involved. 
Developing countries, too, are becoming more and more active 
in investment liberalisation and are now concluding numerous 
south-south agreements. 

At a global level, more than 80 per cent of FDI inflows are now 
mergers and acquisitions (M&A), which increasingly take place 
in the services sector.6 

Box 1: Important dates
1947: The General Agreement on Tariffs and Trade (GATT), a set of rules that aims to reduce barriers to international trade, is 
signed by 23 countries. 
1986: The Uruguay Round negotiations begin, leading to the creation of the World Trade Organisation (WTO) in 1993.
1995: The General Agreement on Trade in Services (GATS), a treaty of the WTO, is created to extend the multilateral trading 
system to the service sector.
1998: The Multilateral Agreement on Investment (MAI) is rejected at the Organisation for Economic Cooperation and 
Development (OECD).
2001: The WTO’s Doha Round of negotiations begins.
2003: The Doha Round of negotiations fails in Cancun and investment is excluded from negotiations.
2007: Following the rejection of the European Constitution, the Lisbon Treaty is signed in Lisbon in December.

Figure 1: Number of BITs concluded by period (1960-2007)

Source: UNCTAD
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SECTION TWO
EU investment strategy and 
policies: pushing for investment 
liberalisation 
2.1 The EU’s investment ‘policy’

Although the EU is one of the world’s biggest investors and 
most advanced economic regional groupings, it has, as such, 
no foreign investment policy. This does not mean however 
that it does not pursue an investment strategy. This strategy 
is integrated in the EU’s trade policy, known as the “Common 
Commercial Policy”. The EU pursues its policy objectives 
through the FTAs it negotiates with other countries or regional 
blocs, which now increasingly involve provisions in areas such 
as investment or intellectual property. 

Currently, the focus of the EU FDI strategy is on the negotiation 
of investment rules in the context of the trade agreements that 
the EU negotiates with third countries. For example, the FTAs 
that the EU is currently negotiating with India, Korea, Central 
America and the Andean Community all contain proposals for 
investment provisions. The EU is also pursuing investment 
protection and liberalisation under the framework of the 
Economic Partnership Agreements (EPAs), which it negotiates 
with six separate regions of the African, Caribbean and Pacific 
(ACP) group of states. 

At the international level, the EU has been the “most aggressive 
and persistent”15 advocate of both a ‘deep’ international trade 
agenda and a regulatory framework on competition, investment, 
government procurement and trade facilitation within the 
WTO. This is important because, due to its large internal 
market and experience with internal market regulation, the 
EU wields real power in international trade negotiations. For 
example, EU approaches are often used as a starting point in 
WTO negotiations.16 The EU’s Global Europe competitiveness 
strategy17 shows how far it is willing to liberalise its own market, 
and even its bilateral agreements are designed to be ‘WTO-
plus’ compatible.18 WTO-plus provisions are  more stringent 
than the existing requirements of the WTO Multilateral Trade 
Agreements. 
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Key Players
World Trade Organisation (WTO): This international 
organisation regulates international trade and consists 

of 153 government members and 31 observers. The WTO 
agreements are based on the principle of nondiscriminatory 
treatment between countries. Each Ministerial Conference 
corresponds to a new round of negotiations.
Organisation for Economic Co-operation and 
Development (OECD): This international organisation 
numbers 30 countries among its members. Its agreements 
regulate, among others issues, member’s foreign 
investment policies. Agreements under the OECD include 
the Code of Liberalisation of Capital Movements, the Code 
of Liberalisation of Current Invisible Operations and the 
Declaration on International Investment of Multinational 
Enterprises.
The International Centre for the Settlement of 
Investment Disputes (ICSD): This section of the World 
Bank is the main institution for resolving disputes 
between foreign investors and the countries in which they 
have invested. One of the strongest criticisms of ICSID is 
that its proceedings are secret. Access to documents is not 
permitted to anyone other than the parties involved.12

The European Union: The Union is a significant force 
in investment. The first bilateral treaties addressing 
investment issues were concluded by European states 
in the 1960s. In 2007, the European Union accounted for 
57 per cent of world FDI outflows, of which 99 per cent 
came from EU15.13  Of the 222 regional trade agreements 
registered at the WTO and currently in force, more than 
half include the EU or its members (it should be noted that 
most of these are internal EU agreements or agreements 
with neighbouring countries).14

Farmers mobilising in Ouagadougou against the EU-West Africa EPA, on 1 June 
2007. (“No EPA without food sovereignty”). Image: abcBurkina.
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SECTION THREE

Jurisdiction and mandates of 
EU institutions on trade and 
investment issues 
The Commission’s jurisdiction to act and make decisions is 
known as its competence. Within this definition, trade is known as 
a Community-exclusive competence. This means that the decision 
to “legislate and adopt legally binding acts” can only be made at 
the Brussels level. In other words, the Commission implements 
EU trade policy on behalf of Member States. The Commission’s 
mandate is supposed to be outlined in the trade provisions of the 
EC Treaty (Articles 113 - 133), but in reality, there is no clear 
explanation, nor a definition of the Common Commercial Policy 
and so the Commission’s mandate remains unclear (see box 3). 

When it comes to international investment policy, the European 
Community has ‘non-exclusive’ competence, meaning that 
investment remains largely under national authority and 
responsibility for foreign investment policy is shared between 
the Commission and individual Member States. Therefore, 
even when the Commission spearheads trade negotiations that 
include investment provisions, each Member State must sign 
off on the final version before those agreements can enter into 
force.19 Indeed, these deals are essentially ‘mixed agreements’ 
that contain investment provisions falling under the legal domain 
of Member States – therefore requiring the approval of national-
level governments – and other provisions that fall within the 

exclusive competence of the European Commission. Recently 
though, because of the increasing inclusion of investment issues 
in the EU trade agreements, this separation of power and the exact 
dividing line have become less clear.

The question of who has trade-related competence is an issue that 
arises frequently. The European Community is seeking a broader 
mandate for negotiating trade deals, to include trade-related issues 
such as services, investments and intellectual property rights.20 
Member States however, especially the larger ones, are reluctant 
to cede their mandate.21 The shared responsibility over FDI has 
also been a source of some tension. For instance, during the 
WTO’s Uruguay Round of negotiations, the Commission asked 
for competence to negotiate on behalf of Member States on non-
goods trade, including investment. This met with resistance from 
EU member governments and the European Court of Justice 
eventually held that the Commission did not hold exclusive 
competence over FDI policy.22

In practice, the European Commission negotiates trade 
agreements and represents European interests on behalf of the 
Union’s 27 Member States. The legal basis for the EU’s trade 
policy is Article 133 of the European Community Treaty (see box 
3). As it has received the mandate from the Member States, the 
European Commission negotiates and regularly consults a special 
advisory committee consisting of officials from the ministries of 
Member States - the Article 133 Committee. Once negotiations 
are completed, the Council gives the Commission the mandate 
to sign an agreement, and then the Member States’ ratification 
procedure starts.

Mobilisation between Korean and European activists was organised in Brussels on 17 September 2007, to stand up against the EU-Korea FTA talks taking place there. 
Image: Friends of the Earth Europe
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Box 3 Key mentions of trade and investment in EC Treaties
The trade provisions in the EC treaty appear in Articles 113 - 133. Although the Treaty came into force in 1958, the scope of the 
Common Commercial Policy has already changed several times to adapt to the new realities of international trade and economic 
relations. Although it is difficult to distinguish particular mandates from the text, the following provisions are of interest:

Article 131 outlines that the EU’s aim in establishing global trade agreements is “to contribute in the common interest, to the 
harmonious development of world trade, the progressive abolition of restrictions on international trade and the lowering of 
customs barriers.” 

Article 133 is the legal basis for the EU’s trade policy, and outlines the role of the main EU players. It states that “the Commission 
shall make recommendations to the Council, which shall authorise the Commission to open the necessary negotiations. The 
Council and the Commission shall be responsible for ensuring that the agreements negotiated are compatible with internal 
Community policies and rules. The Commission shall conduct these negotiations in consultation with a special committee 
appointed by the Council to assist the Commission in this task and within the framework of such directives as the Council may 
issue to it. The Commission shall report regularly to the special committee on the progress of negotiations. […] the Council 
shall act by a qualified majority. […] An agreement may not be concluded by the Council if it includes provisions which would 
go beyond the Community's internal powers, […] the negotiation of such agreements shall require the common accord of the 
Member States. Agreements thus negotiated shall be concluded jointly by the Community and the Member States.”

The Amsterdam Treaty (Article 133.5) was signed in 1997. It modified Article 133 to grant the Community the power to negotiate 
agreements on service and intellectual property, but only on the basis of unanimity.  It also gave the Council the power to grant the 
European Commission full competence in all external trade policy if all members of the Council agree unanimously.

The Treaty of Nice was signed in 2001. It further tilted the balance of power towards the Commission, increasing its competence 
and fundamentally reforming provisions of the trade policy. The European Community’s competence was extended to some 
services and trade-related aspects of intellectual property rights. Importantly however, investment remained within national 
competence. Although Community competence increased overall under the Treaty of Nice, trade-related decisions are still the 
subject of unanimity instead of qualified majority voting.  

3.1 The role of Member States

Member States have the authority to negotiate their own BITs 
dealing with the protection of their established investments in 
third countries. When it comes to the Community trade policy, the 
Member States are represented by their ministerial representative 
on the General Affairs and External Relation Council (GAERC) 
(see 3.3 for more details). This means that a Member State cannot, 
as such, conclude trade agreements because trade is a Commission 
-exclusive competence. Concerning the trade-related issues, 
Member States have challenged the definition of the EU Trade 
policy before the Court of Justice. Member States also play a role 
through the Article 133 Committee (see 3.3.2 for more details).

3.2 The role of the European Commission

Although the European Commission must be given the 
mandate to start FTA negotiations at the EU level by the 
European Council, this is usually granted if related to market 
access negotiations, but not if the subject is investment 
protection. In recent years, internal EC papers and proposals 
tabled during negotiations seem to show a more aggressive 
push by the EU to have issues related to investment included 
in the Commission’s mandate.23 The role of some of the 
Commission’s key departments are outlined below.
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3.2.1 Directorate General for Trade (DG Trade)

DG Trade is responsible for negotiating trade agreements with 
or without investment provisions. It is also “responsible for 
ensuring compliance by third countries over international trade 
agreements”.24 DG Trade negotiates on behalf of the Community 
and the Member States, which are consulted during negotiations 
at the Article 133 Committee. 

Since 1999, DG Trade has used Sustainability Impact Assessments 
(SIAs) to analyse the economic, environmental and social impact 
of trade agreements. According to DG Trade “[the] SIA process 
must be carried out without disrupting the negotiation process”.25 
According to the literature, these studies seem to have a very 
limited impact on the actual conduct of the negotiations and are 
viewed more as a formality.26

On its website, DG Trade outlines the EU’s position on investment 
very clearly: “The EU considers FDI as a key means to promote 
development and economic and social growth.” The site goes 
on to say that international rules on FDI are vital to improve the 
business climate “by increasing legal certainty for investors and 
reducing the perception of risk to invest” and states that “we 
should find ways to strengthen rules in areas such as investment 
and competition.”27  In fact, DG Trade even mentions a ‘European 
investment policy’ but clarifies that the regulatory framework 
for Europe’s foreign investment lies elsewhere: “The European 
policy on investment develops in consistency with existing 
international rules that are most relevant to this area, i.e. the WTO 
General Agreement on Trade in Services (GATS), the Guidelines 
for Multinational Enterprises developed in the OECD framework, 
and other OECD instruments. It also seeks to complement the 
bilateral investment treaties concluded by Member States.”28

3.2.2 Other Directorate Generals 

DG Enterprise and Industry’s role is to preserve European business 
interests and competitiveness.29 It participates in FTA negotiations 
(as well as in multilateral negotiation, such as the WTO/Doha 
Development Round and WTO Accession negotiations) and 
follows the implementation of existing trade agreements. 

DG External Relations (RELEX) administers Commission 
delegations in third countries. “Delegations exercise powers, 
conferred by the Treaty on the European Community, in third 
countries and at five centres of international organisations (OECD, 
OSCE, UN, WTO, FAO), by promoting the Community’s interests 
as embodied in the common policies, notably the common trade 
policy.”30

DG Competition deals, among other things, with international 
mergers and acquisitions and prevents companies doing business 
in the EU if this would distort competition in the European 
market. Indeed, “Free trade agreements usually contain basic 
provisions on cooperation in competition matters”.31 International 
cooperation on competition policy in bilateral agreements falls 
within its mandate. DG Competition discusses competition issues 
in multilateral forums such as the WTO. However, their influence 
on both DG Trade or the Member States’ conduct of negotiations 
surrounding investment provisions in trade agreements remains 
unclear.

3.3 The role of the Council of the European 
Union

The European Council has the authority to ask the European 
Commission to commence FTA negotiations. The role of more 
specific bodies is outlined below.

3.3.1 The General Affairs and External 
Relation Council 

The General Affairs and External Relation Council (GAERC) 
meets once a month. Each of the 27 Member States is usually 
represented by their foreign minister although other ministers can 
also participate. 

The Council is the decision-maker regarding external trade 
matters. It issues ‘directives for negotiation’ to guide the 
Commission in its work, and ultimately decides whether to adopt 
an accord. Agreements on trade in goods, services and intellectual 
property are made under qualified majority rule. However, the 
principle of ‘shared competence’ applies for some areas, including 
investment. Therefore any agreement on investment requires the 
unanimous approval of Member States, tipping the balance of 
power concerning external trade and investment in their favour. 

3.3.2 The Article 133 Committee

In all negotiations on external trade (and investment), the 
Commission is guided by and reports to a consultative trade 
policy Committee of the Council, the ‘Article 133 Committee’ 
(see box 3). The Committee is technically a working group of the 
Council, composed of representatives from each Member State 
and  chaired by whichever Member State holds the EU Presidency. 
It meets every week. The Commission is also represented, usually 
through the head of the WTO unit and the Director-General for 
Trade.32 The mains functions of the Committee are to coordinate 
the EU’s trade policy and to oversee the preliminary review of 
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relevant trade policy proposals to the Commission. It should serve 
as the Council’s watchdog over the Commission’s conduct on 
trade negotiations. Literature highlights however that there should 
also be close interaction between Commission and Article 133 
Committee officials.33 In the yet-to-be-ratified Lisbon Treaty, the 
equivalent would be Article 188n.

3.4 The role of the European Parliament

The Treaty grants a very limited role to the European Parliament 
(EP) in terms of trade policy. Under the current treaty, the assent 
of the EP may be required for major treaty ratifications involving 
more than trade and issues covered by the Single Market.34 

Essentially, this means that the EP has no explicit power regarding 
the conduct of trade and investment policy and negotiations. 
However, since the Commission has committed to making trade 
policy more transparent and accountable, it “informs the EP on a 
regular basis about developments.”35

The Commission consults and informs the EP through the 
Committee on International Trade and, in the case of mixed 
agreements, the EP and the parliaments of the Member States (as 
regards to agreements with national competence) may have to 
ratify the free trade agreement.

In practice, Members of the EP join the Commission during WTO 
negotiations even though the Commission is not legally obliged 
to take their views into account. Although the formal role of the 
EP remains limited, it can make its voice heard through hearings, 
reports, resolutions and parliamentary questions. If necessary, the 
Commission can also ask it to be involved.36 If a trade agreement 
covers Single Market issues, the EP also has a role in ratifying the 
agreement.37

Within the EP, two committees are involved in monitoring matters 
relating to liberalisation in trade agreements. In principle, this 
investment liberalisation is dealt with by the International Trade 
Committee38 (INTA Committee), which also sometimes works 
with the Committee on Foreign Affairs39 (AFET Committee). The 
AFET Committee drafts opinions and suggestions for the INTA 
Committee, for instance, when it wants the INTA Committee to 
incorporate suggestions in its motion for a resolution.

3.4.1 The ACP-EU Joint Parliamentary 
Assembly

This joint institution was created within the framework 
of the Cotonou Agreement40 (Article 17) to bring together 
representatives of the European Community and of the ACP 
countries. It is a consultative body that can adopt resolutions and 
make recommendations to the Council. Within the assembly, 
three standing committees were created in 2003.41 They can draft 
proposals, which are then voted on by the Joint Parliamentary 
Assembly. For instance, the standing committee on Economic 
Development, Finance and Trade produced a report on the Impact 
of FDI in the ACP States, which was adopted as a resolution in 
Kigali in November 2007. 

The Assembly can ask oral questions to the Council and to the 
Commission, and responses can be accessed online.

3.5 The role of the European Court of Justice

The European Court of Justice (ECJ) has been called upon to define 
the competence of the Commission regarding trade-related issues. 
When asked to rule, the ECJ has emphasised that investment 
agreements with third countries are primarily the responsibility of 
Member States.42

The ECJ also deals with disputes relating to investment. For 
instance, recently the European Commission brought disputes 
before the Court concerning Finland, Austria and Sweden’s 
refusals to re-negotiate their BITs. According to the Commission, 
some of the provisions regarding the right of foreign investors 
to move capital freely would be incompatible with the European 
Community’s right to restrict capital flows in extraordinary 
circumstances.43 The ECJ has ruled44 that certain clauses in Sweden 
and Austria’s bilateral investment treaties are incompatible with 
the European Community (EC) Treaty.
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SECTION FOUR

What Lisbon might bring...
Signed in Lisbon in December 2007 but not yet ratified by all 
Member States, the proposed Lisbon Treaty would amend 
the Treaty on European Union and the Treaty establishing the 
European Community. It is also known as the Reform Treaty and 
is a revised version of the European Constitution, signed in 2004 
but rejected by France and Netherlands through referendum.

This Reform Treaty would make all matters concerning external 
commercial policy the exclusive competence of the European 
Community. It would also further extend the Common Commercial 
Policy to explicitly apply to services, protection of intellectual 
property rights and FDI. Member States would therefore lose 
the mandate to conclude FDI agreements and there will be no 
more mixed trade agreements concluded by both the EU and the 
Member States.

“The common commercial policy shall be based on uniform 
principles, particularly with regard to changes in tariff rates, the 
conclusion of tariff and trade agreements relating to trade in goods 
and services and the commercial aspects of intellectual property, 
foreign direct investment, the achievement of uniformity in 
measures of liberalisation, export policy and measures to protect 
trade, such as those to be taken in the event of dumping or 
subsidies” (Article III-315).

The qualified majority rule will remain the voting rule in the 
Council, although unanimity will be required in some cases, FDI 
included. The below quote shows, however, that in practice, the 
decision-making process will not change.

“For the negotiation and conclusion of agreements in the fields 
of trade in services and the commercial aspects of intellectual 
property, as well as foreign direct investment, the Council shall 
act unanimously where such agreements include provisions for 
which unanimity is required for the adoption of internal rules” 
(Article III-315).

The Lisbon Treaty creates an international legal personality:

 “The Union shall have legal personality” (Article 47).45

It means that the Union’s personality will be “separate from and 
superior to its Member States, so that it could act as a sovereign 

state in the international community of states, sign treaties with 
other nations in all areas of its powers, have its own political 
president, foreign minister (High Representative), diplomatic 
service, embassies and public prosecutor”.46

According to the Lisbon Treaty, the EP and the Council will be 
co-legislators in determining the framework for implementing the 
Common Commercial Policy. The EP will have increased powers 
with regard to the final text of an FTA as it would be granted ‘co-
decision’ power with the Council on the adoption of the negotiated 
text for most trade-related areas, including FDI. The EP would 
also have an amplified role in ratifying trade agreements: i.e. the 
power to consent, by a simple parliamentary majority, to the final 
adoption of trade agreements. In practice though, negotiations will 
proceed much as before. The Commission, as is currently the case, 
would be required only to keep Parliament informed47 about the 
progress of negotiations, and the EP would still have no power 
to authorise the instigation of trade negotiations. For example, 
authorising the mandate and negotiation of international (extra-
EU) agreements is specifically excluded. 

Rather than clarifying the situation, the Lisbon Treaty may add 
more uncertainty to the question of who holds the power to 
conclude international investment agreements. Ultimately the 
ECJ will be called upon to  provide clarification. 
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Conclusion
The EU has been a strong advocate of liberalising investments 
with the aim of opening markets, especially Southern ones, to 
European multinational companies. This would have a huge 
negative effect on developing countries’ economies. Although 
the EU’s trade policy is the most integrated (dealt with by 
Member States, the Commission, the Council and the EP) 
of the Union, each player’s scope is quite opaque. Although 
trade is a Community-exclusive competence, for example, the 
Commission’s mandate remains unclear, especially when it 
comes to FDI. 

What is known about the process of negotiating trade and 
investment agreements is that the Council gives the Commission 
the mandate to initiate the agreement negotiations, DG Trade 
negotiates it on the behalf of the 27 Member States and informs 
the EP. The Article 133 Committee is the Council’s special 
advisory committee, in charge of monitoring the negotiations, 
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